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DIG EST : L 

1 .  Protest against proposed sole-source award, 
filed after closing date for receipt of 
proposals, is timely where agency invites 
protester to submit information showing that 
it can meet solicitation requirements before 
closing date and protest is filed within 
10 working days of date when agency notifies 
protester that it does not meet requirements. 

requirement for "working model" antenna , 
included in a solicitation, is untimely when 
Eiled after closing date for receipt of 
proposals. 

2. Protest alleging undue restrictiveness of 

3 .  Protest alleging that test to assess whether 
protester's equipment can meet agency 
requirements was not fair and that sufficient 
data was not provided to protester, filed 
after the test, is untimely, since protester 
knew protest basis p i o r  to test. However, 
protest against agency's analysis of test 
results is timely when filed within 
10 working days of when protester is advised 
of such results. Doubts as to timeliness of 
protest concerning test of proposed sole- 
source awardee's equipment are resolved in 
pro t e s t er ' s favor. 

4 .  Protest alleging that certain work specified 
in sole-source solicitation should have been 
procured competitively is untimely when 
filed after closing date for receipt of 
proposals. 
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5 .  Sole-source award of contract to supply 
prototype antenna system is reasonable where 
proposed antenna is the only one tested that 
can meet agency reuuirements; awardee owns 
data riqhts; and protester's offer to supply 
derivative of existing antenna does not meet 
solicitation requirements, including one for 
a "working model" antenna. 

6. If potential suppliers are not treated fairly 
when government is ascertaining its 
requirements through testinq, this may 
reflect on the reasonableness of the agency's 
determination of its actual needs. However, 
GAO will deny a protest alleging that 
offerors were subjected to different tests 
when tests on equipment being offered 
were comparable. 

Corvus Systems Inc. protests the noncompetitive award 
of a contract to Eyring Research Institute Inc., under 
request for proposals (RFP) No. FD2020-83-23744, issued by 
the Ogden Air Logistics Center, Hill Air Force Base, Utah. 
The contract, Phase I of the Winuteman High Frequency 
Antenna Replacement System ( M P F A S S )  program, calls for 
production, installation, and testing of a prototype 
antenna. This antenna will be one component of the 
Minuteman weapons system and will be integrated with 
state-of-the-art transceivers (an ARC 190 radio system and 
other elements) to allow proper functioning of the system. 

We dismiss the protest in part and deny the remainder. 

Background: 

On January 28, 1983, the Air Force issued the RFP to 
Eyring with a closing date of March 1 ,  1983. Corvus was 
informed by letter of January 26, 1983, of the 
noncompetitive nature of the procurement. Paragraph M-200 
of the RFP stated that it was for a replacement antenna and 
required the offeror to have a "working model" of the 
antenna. Corvus' ability to supply such a model is the 
primary question raised here. 
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By l e t t e r  d a t e d  F e b r u a r y  7, 1 9 8 3 ,  C o r v u s  i n f o r m e d  t h e  
A i r  Force t h a t  i t  had  a " w o r k i n g  model"  a n t e n n a  t h a t  met RFP 
r e q u i r e m e n t s  and e x p r e s s e d  s u r p r i s e  a t  t h e  p r o p o s e d  sole-  
source award .  A f t e r  some d i s c u s s i o n s ,  C o r v u s ,  by l e t t e r  
d a t e d  F e b r u a r y  2 4 ,  1 9 8 3 ,  p r o v i d e d  t h e  A i r  Force w i t h  d a t a  
p u r p o r t i n g  t o  show t h a t  i t  c o u l d  p r o v i d e  a n  a n t e n n a  t h a t  met 
RFP r e q u i r e m e n t s .  

Ry l e t t e r  d a t e d  March 2 ,  1983  ( a f t e r  t h e  c l o s i n g  d a t e  
f o r  r e c e i p t  o f  p r o p o s a l s ) ,  t h e  A i r  Force a d v i s e d  C o r v u s  t h a t  
i t s  a n a l y s i s  o f  t h i s  d a t a  showed t h a t  t h e  o f f e r  t o  p r o v i d e  
wha t  C o r v u s  c h a r a c t e r i z e d  a s  a s i m p l i f i e d  v e r s i o n  o f  an  
a n t e n n a  t h a t  had  been d e s i g n e d  f o r  a n o t h e r  A i r  Force p r o j e c t  
w o u l d  not meet t h e  " w o r k i n g  mode l "  and s e v e r a l  o t h e r  RFP 
r e q u i r e m e n t s .  

C o r v u s '  I n i t i a l  P r o t e s t :  

By l e t t e r  d a t e d  March 10, 1 9 8 3 ,  C o r v u s  p r o t e s t e d  t o  
o u r  O f f i c e ,  a l l e g i n g  t h a t  t h e r e  was no b a s i s  f o r  t h e  
p r o p o s e d  s o l e - s o u r c e  award  t o  E y r i n g .  C o r v u s  i n d i c a t e d  t h a t  
i t  c o u l d  p e r f o r m  t h e  w o r k  and  had  a " w o r k i n g  mode l "  wh ich  
met t h e  i m p o r t a n t  elements o f  t h e  s o l i c i t a t i o n  and wh ich  
c o u l d  be e a s i l y  m o d i f i e d  t o  meet r e m a i n i n g  requirements.  
By l e t t e r  d a t e d  March 2 3 ,  1 9 8 3 ,  C o r v u s  p r o v i d e d  u s  w i t h  
d e t a i l e d  t e c h n i c a l  s u p p o r t  and  a d d e d  a new b a s i s  o f  
p r o t e s t - - t h a t  t h e  " w o r k i n g  mode l "  requirement  was u n d u l y  
r e s t r i c t i v e .  

O n  May 23 ,  1 9 8 3 ,  t h e  A i r  Force and C o r v u s  r e a c h e d  a 
t e n t a t i v e  a g r e e m e n t  u n d e r  wh ich  t h e  a g e n c y  was t o  t e s t  
and  e v a l u a t e  Corvus'  a n t e n n a ;  i f  t h e  r e s u l t s  showed t h a t  i t  
met A i r  Force n e e d s ,  t h e  a g e n c y  a g r e e d  t h a t  i t  would open 
t h e  p r o c u r e m e n t  t o  c o m p e t i t i o n .  C o n s e q u e n t l y ,  on May 2 5 ,  
1983 ,  o u r  O f f i c e  c l o s e d  i t s  f i l e  o n  t h i s  ma t t e r  w i t h o u t  
a c t i o n .  T e s t i n g  was p e r f o r m e d  on  J u l y  6 and 7 ,  1 9 8 3 ,  a t  
C o r v u s '  f a c i l i t i e s ,  b u t ,  by  l e t t e r  d a t e d  J u l y  2 7 ,  1 9 8 3 ,  t h e  
A i r  Force i n f o r m e d  C o r v u s  t h a t  i t s  a n t e n n a  had  m e t  o n l y  two 
o f  s e v e n  minimum r e q u i r e m e n t s .  S u b s e q u e n t l y ,  o n  A u g u s t  4, 
1 9 8 3 ,  t h e  A i r  Force awarded  t h e  c o n t r a c t  t o  E y r i n g .  

C o r v u s '  S u p p l e m e n t a l  P r o t e s t :  

On A u g u s t  1 2 ,  1 9 8 3 ,  C o r v u s  s u p p l e m e n t e d  i t s  p r o t e s t ,  
a l l e g i n g  t h a t  t h e  award  t o  E y r i n g  v i o l a t e d  o r g a n i z a t i o n a l  
c o n f l i c t  of i n t e r e s t  p r o s c r i p t i o n s  b e c a u s e  E y r i n g  had  
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d e v e l o p e d  s p e c i f i c a t i o n s  f o r  t h e  work t h a t  i t  would p e r f o r m  
u n d e r  t h e  c o n t r a c t ,  and  t h a t  t h e  A i r  Force had  i m p r o p e r l y  
p r e q u a l i f i e d  sources ,  i n  t h a t  t h e  tests on C o r v u s '  a n t e n n a  
were not  p r o p e r l y  o r  f a i r l y  c o n d u c t e d .  I n  t h i s  r e g a r d ,  
C o r v u s  a r g u e d  t h a t  t h e  A i r  Force had ( 1 )  r e n e g e d  on an  
a g r e e m e n t  t o  f u r n i s h  n e c e s s a r y  d a t a  on t h e  ARC 190 r a d i o  
which  would h a v e  a l l o w e d  C o r v u s  t o  f i n e  t u n e  i t s  a n t e n n a  
c o n f i g u r a t i o n ;  ( 2 )  n o t  p e r m i t t e d  C o r v u s  t o  use 3 t u n e r  
( e l e c t r o m e c h a n i c a l  d e v i c e  t o  a d j u s t  a n t e n n a  p e r f o r m a n c e  
c h a r a c t e r i s t i c s )  i n  i t s  c o n f i g u r a t i o n ;  ( 3 )  imposed  n e w  
requirements  on C o r v u s  r e l a t e d  t o  t h e  Minuteman s y s t e m ,  b u t  
n o t  s p e c i f i e d  i n  t h e  RFP, s h o r t l y  b e f o r e  t h e  t e s t ;  and ( 4 )  
b r e a c h e d  i t s  a g r e e m e n t  by f a i l i n g  t o  s u b m i t  t h e  t e s t  r e s u l t s  
t o  an  i n d e p e n d e n t  g o v e r n m e n t  o b s e r v e r .  

C o r v u s  a l s o  a s s e r t e d  t h a t  E y r i n g ' s  " w o r k i n g  mode l "  
a n t e n n a  had  not  b e e n  s u b j e c t e d  t o  c o m p a r a b l e  t e s t i n g .  
A c c o r d i n g  t o  C o r v u s ,  t h e  o n l y  t e s t  on  E y r i n g ' s  a n t e n n a  was 
a t  L i t t l e  M o u n t a i n ,  U t a h ,  i n  1981.  T h i s  t e s t  was a l l e g e d l y  
n o t  c o m p a r a b l e  b e c a u s e  " f l y o v e r s "  ( r e c o r d i n g  t e s t s  f rom 
a i r c r a f t )  had been p e r m i t t e d ,  w h i l e  t h e  C o r v u s  t e s t  was a t  a 
n e g a t i v e  e l e v a t i o n  ( f r o m  t h e  g r o u n d )  wh ich  d i s t o r t e d  
r e s u l t s .  C o r v u s  a l s o  a l l e g e d  t h a t  i n  t h e  L i t t l e  M o u n t a i n  
t e s t ,  E y r i n g  f a i l e d  t o  meet some o f  t h e  A i r  Force 's  
r e q u i r e m e n t s  and t h a t  some p e r f o r m a n c e  c h a r a c t e r i s t i c s  were 
no t  t e s t e d .  

F i n a l l y ,  C o r v u s  a l l e g e d  t h a t  t h e  award v i o l a t e d  D e f e n s e  
A c q u i s i t i o n  R e g u l a t i o n  ( D A R )  S 2-407.8 ,  r e p r i n t e d  i n  32 
C . F . R .  p t s .  1-39 ( 1 9 8 4 ) ,  b e c a u s e  i t  had  b e e n  made w h i l e  a 
p r o t e s t  was s t i l l  p e n d i n g  w i t h  our  O f f i c e .  

C o r v u s '  S e c o n d  S u p p l e m e n t a l  P r o t e s t :  

On F e b r u a r y  7 ,  1 9 8 4 ,  a f t e r  r e c e i v i n g  d o c u m e n t s  p u r s u a n t  
t o  a Freedom o f  I n f o r m a t i o n  A c t  r eques t ,  C o r v u s  a g a i n  
s u p p l e m e n t e d  i t s  p r o t e s t ,  f u r t h e r  a t t e m p t i n g  t o  show t h a t  
E y r i n g ' s  a n t e n n a  c o u l d  n o t  meet A i r  Force r e q u i r e m e n t s .  
C o r v u s  a l s o  e x p a n d e d  i t s  p r o t e s t  a g a i n s t  t h e  sole-source 
a w a r d ,  a l l e g i n g  t h a t  t h e  E y r i n g  c o n t r a c t  a c t u a l l y  i s  f o r  
r e s e a r c h  and  d e v e l o p m e n t  work ,  wh ich  b e l i e s  t h e  A i r  F o r c e ' s  
sole-source j u s t i f i c a t i o n  t h a t  o n l y  E y r i n g  had  a " p r o v e n , "  
" e x i s t i n g , "  " w o r k i n g  mode l "  a n t e n n a .  C o r v u s  a l s o  a r g u e d  
t h a t  t h e  A i r  Force had  i m p r o p e r l y  assumed t h a t  E y r i n g  s t i l l  
o w n s  d a t a  r i g h t s  i n  t h e  a n t e n n a ,  b e c a u s e  t hese  r i g h t s  
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a p p e a r e d  t o  h a v e  been purchased  u n d e r  p r e v i o u s  c o n t r a c t s ;  
t h i s  a l s o  w o u l d  b e l i e  t h e  sole-source j u s t i f i c a t i o n .  I n  
a d d i t i o n ,  C o r v u s  a s s e r t e d  t h a t  t h e  A i r  Force s h o u l d  h a v e  
p r o c u r e d  t h e  i n t e r f a c e  po r t ion  o f  t h e  work c o m p e t i t i v e l y ,  
i n s t e a d  of p e r m i t t i n g  E y r i n g  t o  s u b c o n t r a c t  i t .  F i n a l l y ,  
C o r v u s  a l l e g e d  t h a t  i n  a d m i n i s t e r i n g  t h e  c o n t r a c t ,  t h e  A i r  
Force h a s  p e r m i t t e d  a d e l a y  i n  s u b m i s s i o n  o f  c e r t a i n  d a t a  
u n t i l  t h e  p r o d u c t i o n  c o n t r a c t  ( P h a s e  11) is  a w a r d e d ,  w h i c h  
w i l l  g u a r a n t e e  E y r i n g  f o l l o w - o n  work v a l u e d  a t  $29,000,000. 

T i m e l i n e s s  of P r o t e s t :  

T h e  A i r  Force asser ts  t h a t  v i r t u a l l y  a l l  o f  C o r v u s '  
p r o t e s t  is u n t i m e l y .  W i t h  regard t o  t h e  i n i t i a l  p r o t e s t  of 
March 10, 1983, a g a i n s t  t h e  p r o p o s e d  award  t o  E y r i n g ,  t h e  
a g e n c y  a r g u e s  t h a t  i t  i s  u n t i m e l y  b e c a u s e  t h e  RFP c l e a r l y  
d e s i g n a t e d  E y r i n g  a s  t h e  s i n g l e  s o u r c e ,  y e t  C o r v u s  d i d  n o t  
p r o t e s t  b e f o r e  t h e  c lo s ing  d a t e  f o r  r e c e i p t  o f  proposals .  A 
p r o t e s t  by t h i s  time is r e q u i r e d  f o r  d e f e c t s  t h a t  a r e  
a p p a r e n t  o n  t h e  f a c e  of a s o l i c i t a t i o n  u n d e r  o u r  B i d  P r o t e s t  
Procedures ,  4 C . F . R .  S 21.2(b)(l) (1984). 

We f i n d ,  h o w e v e r ,  t h a t  C o r v u s  i n d i c a t e d  a n  i n t e n t  t o  
p r o t e s t  i f  i t  was u n a b l e  t o  p e r s u a d e  t h e  A i r  Force t h a t  i t  
c o u l d  p r o v i d e  a " w o r k i n g  model"  a n t e n n a  m e e t i n g  RFP 
requirements.  T h e  A i r  Force i n v i t e d  C o r v u s  t o  show t h a t  i t  
c o u l d  meet these  r e q u i r e m e n t s  b e f o r e  t h e  c l o s i n g  d a t e ,  w h i c h  
C o r v u s  a t t e m p t e d  t o  do .  When t h e  A i r  Force n o t i f i e d  C o r v u s  
t h a t  i t  d i d  n o t  c o n s i d e r  t h e  p ro fe r r ed  a n t e n n a  t o  be a 
" w o r k i n g  m o d e l , "  t h i s ,  i n  o u r  o p i n i o n ,  c o n s t i t u t e d  i n i t i a l  
a d v e r s e  a g e n c y  a c t i o n .  S i n c e  C o r v u s  p r o t e s t e d  t o  o u r  O f f i c e  
w i t h i n  10 d a y s  t h e r e a f t e r ,  i t s  p r o t e s t  a g a i n s t  t h e  
s o l e - s o u r c e  award  is t i m e l y .  - See 4 C . F . R .  S 21(b)(2); 
Detro i t  Broach and M a c h i n e - - R e c o n s i d e r a t i o n ,  8-213643.2, 
J u l y  12, 1984, 84-2 C.P.D.  fI 43. For t h e  same reasons,  
C o r v u s '  p ro t e s t  t h a t  i t  c a n  meet t h e  " w o r k i n g  model" 
r e q u i r e m e n t  is  a l s o  t i m e l y .  C o r v u s '  p r o t e s t  t h a t  t h e  
r e q u i r e m e n t  i t s e l f  i s  u n d u l y  r e s t r i c t i v e ,  h o w e v e r ,  i s  
u n t i m e l y ,  s i n c e  t h i s  is  an  a l l e g e d  d e f e c t  i n  t h e  
s o l i c i t a t i o n  a n d ,  t h e r e f o r e ,  s h o u l d  h a v e  b e e n  p r o t e s t e d  
before  t h e  c los ing  d a t e  f o r  r ece ip t  o f  proposals .  - See 
4 C . F . R .  S 21.2(b)(l); M a r t i n  W i d e r k e r  I n g . ,  B-213557, 
J u n e  25, 1984, 84-1 C.P .D.  41 664. 
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We f i n d  Corvus' supplemental p r o t e s t ,  f i l e d  on 
A u g u s t  12, 1983, a l l e g i n g  t h a t  the award v i o l a t e d  
o rgan iza t iona l  c o n f l i c t  of i n t e r e s t  p r o s c r i p t i o n s ,  untimely,  
s i n c e  Corvus was admi t ted ly  aware a s  e a r l y  a s  
February 1983 of previous c o n t r a c t  work performed by 
Eyring. - See 4 C.F.R. S 21.1(b)(2); Compucorp, B-212533, 
May 22, 1984, 84-1 C . P . D .  qI 536. 

Corvus' A u g u s t  12, 1983, supplemental p r o t e s t  aqa ins t  
a l l e g e d l y  improper p r e q u a l i f i c a t i o n  a l s o  i s  untimely,  
i n so fa r  as  i t  concerns t e s t  procedures and/or d a t a  provided 
t o  C o r v u s  before  t h e  J u l y  6 and 7 t e s t .  Cf. Federal  Data 
Corporat ion,  B-208237, Apr. 19, 1983, 83-1C.P.D. 11 422 
( p r o t e s t  a g a i n s t  known requirements t o  be imposed i n  a 
benchmark t e s t  f o r  automatic d a t a  processing equipment, 
not f i l e d  u n t i l  t h e  d a t e  of the  benchmark, i s  u n t i m e l y ) .  

However, i n s o f a r  a s  t h e  p r o t e s t  concerns the A i r  
Force ' s  a n a l y s i s  of t h e  t e s t  r e s u l t s ,  showing t h a t  t h e  
antenna f a i l e d  t o  meet f i v e  of seven requirements ,  we f ind  
i t  t imely,  s i n c e  t h i s  information apparent ly  was f i r s t  
communicated t o  Corvus by l e t t e r  of J u l y  27, 1983. Allowing 
a reasonable  time (5 days)  f o r  d e l i v e r y  of t h i s  l e t t e r ,  w e  
f i n d  t h i s  b a s i s  of p r o t e s t  f i l e d  on August 12, 1983, t imely 
r a i sed  w i t h i n  the  r e q u i s i t e  10 days a f t e r  i n i t i a l  adverse 
agency ac t ion .  

As f o r  the  a l l e g e d l y  d i f f e r e n t  t e s t i n g  t o  which 
Eyr ing ' s  antenna was sub jec t ed ,  t he  A i r  Force has provided 
no documentation o r  made any a s s e r t i o n s  concerning when 
Corvus became aware of t h e  procedures used o r  the  r e s u l t s  of 
the 1981 t e s t  a t  L i t t l e  Mountain, Utah. Consequently, we 
w i l l  r e so lve  any doubt as  t o  the  t ime l ines s  of t h i s  po r t ion  
of the p r o t e s t  i n  Corvus' favor .  See Bu i lde r s  S e c u r i t y  
Hardware, I n c . ,  R-213599.2, Feb. 15,1984, 84-1 C.P .D.  
11 207; Memorex Corporat ion,  57 Comp. Gen. 865, 867 (1978) 
78-2 C.P .D.  11 236. 

W i t h  regard t o  Corvus' second supplement t o  i t s  
p r o t e s t ,  dated February 7, 1984, we w i l l  cons ider  the f u r -  
t h e r  arguments concerning the sole-source award a s  w i t h i n  
t h e  scope of the  o r i g i n a l ,  t imely p r o t e s t .  However, we w i l l  
not cons ider  w h e t h e r  the  A i r  Force should have competed the  
i n t e r f a c e  po r t ion  of the  c o n t r a c t ,  because t h i s  work was s e t  
f o r t h  i n  the  RFP. Any p r o t e s t  on t h i s  b a s i s ,  t h e r e f o r e ,  was 
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required to be filed before the closing date for receipt of 
proposals. - See 4 C.F.R. S 21.2(b)(l). All of the bases of 
protest that we have found untimely are dismissed. 

Finally, Corvus' allegations concerning waiver of 
requirements for submissions of data under the Eyring 
contract concern contract administration, which our Office 
will not consider. Medi Coach Inc., B-214034, May 2, 1984, 
84-1 C.P.D. (I 501.  In any case, we understand that Phase 11 
of the MHFARS has been canceled, so Eyring has not gained 
any advantage as a result of the alleged waiver, 

GAO Analysis: 

A. Validity of the Sole-Source Award 

Agency determinations to make sole-source awards are 
subject to close scrutiny by our Office in view of legal 
requirements mandating maximum competition consistent with 
the nature of the supplies or services being procured. 10 
U.S.C. 5 2304(g)/' (1982); International Harvester Coo, 6 1  
Comp. Gen. 388 (1982), 82-1 C.P.D. (I 459. However, the law 
does not require that the government's needs be compromised 
in order to -obtain competition. International Harvester 
- Co., 61  Comp. Gen,, supra.; Maremont Corp., 5 5  Comp. Gen. 
1362, 1376 ( 1 9 7 6 ) ,  76-2 CPD (I 181. 

The Air Force in this case justified the sole-source 
award to Eyring on grounds that the firm 

--is the prime contractor for development of 
this antenna modification: 

--owns the patent rights to the antenna, which it 
developed at its own expense, as well as the 
engineering data necessary to provide the total 
modification package; and 

--has not yet delivered this engineering data 
to the Air Force (although it will do so at the 
same time as it delivers the modification data and 
technical manual changes) 
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I n  a d d i t i o n ,  a c c o r d i n g  t o  t h e  A i r  Force,  t h e  p r e s e n t  s y s t e m  
is  no l o n g e r  m a i n t a i n a b l e ,  and  l a c k  o f  an  a d e q u a t e  r e p l a c e -  
m e n t  f o r  t h i s  a n t e n n a  h a s  c a u s e d  80 o f  100 Minuteman s i t e s  
t o  be d e c o m m i s s i o n e d  s i n c e  1970 .  F u r t h e r ,  H e a d q u a r t e r s ,  
S t r a t e g i c  A i r  Command, r equ i r e s  t h a t  a l l  100 s i t e s  b e  
e q u i p p e d  w i t h  a h a r d e n e d  a n t e n n a .  The A i r  Force t h e r e f o r e  
c o n c l u d e d  t h a t  t h e  o n l y  a n t e n n a  w h i c h  w i l l  meet t h e  n e e d s  o f  
t h e  Minuteman s y s t e m  i s  t h e  E y r i n g  B u r i e d  Wide Rand 
A n t e n n a  . 

We d o  n o t  b e l i e v e  t h a t  C o r v u s  h a s  met i t s  b u r d e n  o f  
p r o v i n g  t h a t  t h i s  j u s t i f i c a t i o n  i s  i n v a l i d ,  e i t h e r  b e c a u s e  
i t s  own a n t e n n a  c a n  meet A i r  Force requirements  or b e c a u s e  
Eyr  i n g  s c a n n o t .  

T h e  s p e c i f i c  requirements  f o r  t h e  " w o r k i n g  model"  
a n t e n n a  a r e  s e t  f o r t h  i n  p a r a g r a p h  5 . b . ( 4 )  o f  t h e  
RFP s t a t e m e n t  o f  work:  

' I .  . . The  a n t e n n a  s h a l l  b e  d e s i g n e d  t o  b e  c a p a b l e  
o f  r a d i a t i n g  an  i n p u t  o f  5 K W  [ k i l o w a t t ]  P e a k  
E n v e l o p e  Power w i t h  a v o l t a g e  s t a n d i n g  wave r a t i o  
[VSWR] o f  1 . 6  t o  1 .  The a n t e n n a  s h a l l  be d e s i g n e d  
t o  o p e r a t e  across  t h e  r a n g e  of 2 t o  30 m e g a h e r t z  
w i t h  no t  more t h a n  3 d b  [ d e c i b e l ]  l o s s  o f  e f f e c t i v e  
r a d i a t e d  power. The  i n p u t  impedance  s h a l l  b e  50 
ohms and  t h e  b a s i s  component  o f  t h e  o u t p u t  w i l l  b e  
r e r t i c a l l y  p o l a r i z e d .  T h e  a n t e n n a  s h a l l  n o r m a l l y  
o p e r a t e  i n  t h e  o m n i d i r e c t i o n  mode." 

C o r v u s  s t a t e s  t h a t  a " s i m p l i f i e d  d e r i v a t i v e "  o f  a more 
s o p h i s t i c a t e d  a n t e n n a  w h i c h  i t  h a s  a l r e a d y  d e v e l o p e d  f o r  an 
A i r  Force p r o g r a m  a t  R o m e  A i r  Deve lopmen t  C e n t e r  c a n  meet 
t h e s e  r e q u i r e m e n t s .  W e  agree w i t h  t h e  A i r  Force, however ,  
t h a t  a d e r i v a t i v e  of a n o t h e r  a n t e n n a  d o e s  n o t  s a t i s f y  t h e  
" w o r k i n g  mode l "  requirement o f  t h e  RFP. 

S p e c i f i c a l l y ,  t h e  A i r  Force f o u n d  d u r i n g  t h e  J u l y  1983 
t e s t  t h a t  C o r v u s '  a n t e n n a  d i d  no t  meet r e q u i r e m e n t s  ( 1 )  f o r  
a 1 .6- to-1 VSWR ( a n  a n t e n n a  p e r f o r m a n c e  m e a s u r e m e n t ) ;  
( 2 )  t h a t  t h e r e  b e  n o  more t h a n  a 3 - d e c i b e l  loss o f  e f f e c t i v e  
r a d i a t e d  power o v e r  t h e  e n t i r e  range  of 2 t o  30 m e g a h e r t z  
( b r o a d b a n d  c a p a b i l i t i e s ) ;  ( 3 )  t h a t  t h e r e  b e  50 ohms 
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i v e  i n p u t  i m p e d a n c e  ( a n  a n t e n n a  p e r f o r m a n c e  m e a s u r e -  
a n d  ( 4 )  t h a t  t h e  a n t e n n a  be o m n i d i r e c t i o n a l  ( r a d i a t e  
d i r e c t i o n s ) .  I n  a d d i t i o n ,  C o r v u s  d i d  n o t  meet a 

F l i n u t e m a n  r e q u i r e m e n t  ( n o t  i n  t h e  RFP)  t h a t  t h e r e  be n o  more 
t h a n  a 2 - d e c i b e l  loss, C o r v u s  does n o t  d i s a g r e e  w i t h  t hese  
r e s u l t s ,  b u t  r a t h e r  asserts t h a t  a n  i n d e p e n d e n t  g o v e r n m e n t  
o b s e r v e r  s h o u l d  h a v e  b e e n  u t i l i z e d  t o  a n a l y z e  t h e  t e s t  
d a t a .  

We f i n d ,  however ,  t h a t  t h e  t e s t  r e s u l t s  were c o n s i s t e n t  
w i t h  t h e  A i r  Fo rce ' s  March 2 ,  1 9 8 3 ,  a n a l y s i s  of t h e  d a t a  
w h i c h  C o r v u s  had  p r e v i o u s l y  s u b m i t t e d  i n  r e s p o n s e  t o  t h e  
RFP. T h e  A i r  Force f o u n d  t h a t  t h i s  d a t a  showed C o r v u s '  
proposal  of i t s  " s i m p l i f i e d  d e r i v a t i v e "  a n t e n n a  d i d  n o t  meet 
t h e  same pa rag raph  5 . b . ( 4 )  r e q u i r e m e n t s  t h a t  t h e  J u l y  6 
a n d  7 ,  1 9 8 3 ,  t e s t s  showed t h a t  i t  d i d  n o t  meet. U n d e r  these 
c i r c u m s t a n c e s ,  we c a n n o t  c o n c l u d e  t h a t  t h e  C o r v u s  a n t e n n a  
passed  t h e  t e s t  o r  t h a t  i t  i s  c a p a b l e  of m e e t i n g  M i n u t e m a n  
r e q u i r e m e n t s ,  

A s  fo r  w h e t h e r  E y r i n g ' s  a n t e n n a  meets t h e  r e q u i r e m e n t s  
of p a r a g r a p h  S . b . ( 4 ) ,  C o r v u s  c h a l l e n g e s  t h e  r e s u l t s  of t h e  
L i t t l e  M o u n t a i n ,  U t a h ,  t e s t s ,  a l l e q i n g  t h a t  t h e  E y r i n g  
a n t e n n a  a c h i e v e d  a d e c i b e l  l o s s  o f  "7 t o  1 2 "  a n d  ''a VSWR of 
2 t o  1 "  a n d  t h a t  o t h e r  m a n d a t o r y  r e q u i r e m e n t s  were n o t  
t es ted .  

T h e  A i r  Force,  however ,  i n d i c a t e s  t h a t  a t  L i t t l e  
M o u n t a i n ,  o n l y  a s e g m e n t  of t h e  completely c o n f i g u r e d  E y r i n g  
a n t e n n a  was t e s t e d  a n d  t h a t  f u l l  g a i n  ( a  p e r f o r m a n c e  capa- 
b i l i t y  r e l a t e d  t o  d e c i b e l  loss) m e e t i n g  t h e  same r e q u i r e -  
m e n t s  imposed i n  t h e  C o r v u s  t e s t  ( e . g . ,  2-db  loss  a n d  1 .6  t o  
1 VSWR) w o u l d  be r e a l i z e d  when a l l  s e g m e n t s  were c o n n e c t e d .  
T h e  A i r  Force a l s o  i n d i c a t e s  t h a t  o n  t h i s  t e s t ,  t h e  VSWR 
averaged  a v a l u e  t h a t  was well below t h e  2 t o  1 a l l e g e d  by 
corv u s .  

T h e  A i r  Force a l s o  s t a t e s  t h a t  i n  a d d i t i o n  t o  t h e  
L i t t l e  M o u n t a i n  t e s t s ,  c e r t a i n  o t h e r  c l a s s i f i e d  t e s t s  c o n -  
d u c t e d  i n  1982 a n d  a t e s t  a t  t h e  W h i t e  S a n d s  Missile R a n g e  
i n  1 9 8 3  show E y r i n g ' s  c o m p l i a n c e  w i t h  RFP r e q u i r e m e n t s .  
A l t h o u g h  C o r v u s  c a s t s  d o u b t s  o n  t h e  e x i s t e n c e  of these  
tes ts ,  g i v e n  t h e  A i r  Force 's  s t a t e m e n t s ,  w e  c a n n o t  c o n c l u d e  
t h a t  t h e  f i r m  h a s  met i t s  b u r d e n  of proof a s  t o  t h e i r  
r e s u l t s .  T h i s  i s  t h e  case  w h e n ,  i n  t h e  a b s e n c e  o f  add i -  
t i o n a l  e v i d e n c e ,  t h e  a g e n c y  a n d  a p ro t e s t e r  p r o v i d e  o u r  
O f f i c e  w i t h  c o n f l i c t i n g  s t a t e m e n t s .  
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C o r v u s  a l s o  a t t a c k s  t h e  sole-source award  by  a l l e g i n g  
t h a t  t h i s  c o n t r a c t  i s  r e a l l y  f o r  r e s e a r c h  and d e v e l o p m e n t ,  
a s  i s  e v i d e n c e d  by  c e r t a i n  d a t a  d e l i v e r a b l e s .  We d o  not 
f i n d  t h i s  a r g u m e n t  p e r s u a s i v e .  T h e  RFP c l e a r l y  c a l l e d  f o r  a 
p a r t i c u l a r ,  e x i s t i n g  a n t e n n a  t3 be p r o t o t y p e d  and  t e s t e d  f o r  
i n t e g r a t i o n  i n t o  t h e  Minuteman s y s t e m ,  w i t h  a p r o d u c t i o n  
c o n t r a c t  t o  f o l l o w .  

C o r v u s  a l s o  a s s e r t s  t h a t  t h e  A i r  Force b a s e d  i t s  
s o l e - s o u r c e  j u s t i f i c a t i o n  on  t h e  f a l s e  a s s u m p t i o n  t h a t  
E y r i n g  owns d a t a  r i g h t s  f o r  t h e  a n t e n n a .  However ,  t h e  
r e c o r d  shows  t h a t  a l t h o u g h  t h e  A i r  Force p r e v i o u s l y  
c o n t r a c t e d  w i t h  E y r i n g ,  i t  h a s  n o t  y e t  a c q u i r e d  r i g h t s  t o  
d a t a ,  which  E y r i n g  d e v e l o p e d  a t  i t s  own e x p e n s e  and  e f f o r t .  

I n  v i e w  o f  t h e  f o r e g o i n g ,  we b e l i e v e  t h a t  t h e  A i r  Force 
sole-source award  t o  F y r i n g  was j u s t i f i e d .  

B. T e s t i n g  o f  t h e  C o r v u s  A n t e n n a :  

C o r v u s  a l l e g e s  t h a t  E y r i n g ' s  a n t e n n a  was no t  s u b j e c t e d  
to t h e  same t e s t  t h a t  was p e r f o r m e d  o n  i t s  a n t e n n a .  I n  t h i s  
r e g a r d ,  w e  h a v e  h e l d  t h a t  p o t e n t i a l  s u p p l i e r s  s h o u l d  b e  
t r e a t e d  f a i r l y  when t h e  g o v e r n m e n t  is  a s c e r t a i n i n g  i t s  
r e q u i r e m e n t s  t h r o u g h  t e s t i n g ;  o t h e r w i s e ,  i t  may r e f l e c t  on  
t h e  r e a s o n a b l e n e s s  o f  t h e  a g e n c y  d e t e r m i n a t i o n  o f  i t s  a c t u a l  
n e e d s .  Maremont Corp., 5 5  Comp. Gen. ,  s u p r a  a t  1 3 7 9 .  

C o r v u s  s t a t e s ,  f o r  example, t h a t  i t  was not  p e r m i t t e d  
to add  s e g m e n t s  t o  i t s  a n t e n n a  c o n f i g u r a t i o n  t o  i n c r e a s e  
g a i n  a l t h o u g h  t h e  L i t t l e  M o u n t a i n  t e s t  was d o n e  o n l y  t o  a 
segmen t  o f  E y r i n g ' s  a n t e n n a .  The  A i r  Force ' s  s t a t e d  r e a s o n s  
for n o t  p e r m i t t i n g  a d d i t i o n a l  segments t o  be a d d e d  t o  t h e  
C o r v u s  a n t e n n a  d u r i n g  t h e  t e s t  were ( 1 )  a r ea  c o n s t r a i n t s  f o r  
t h e  Minuteman s y s t e m  ( t h e  a n t e n n a  m u s t  f i t  i n  a 250-by-250- 
f o o t  a r e a )  and  ( 2 )  t h a t  to  permit s u c h  a d d i t i o n a l  s e g m e n t s  
would d e c r e a s e  t h e  p e r f o r m a n c e  c h a r a c t e r i s t i c s  of t h e  C o r v u s  
a n t e n n a ,  i n c l u d i n g  i n c r e a s i n g  t h e  VSWR t o  an u n a c c e p t a b l e  
l e v e l .  C o r v u s  h a s  not s h o w n  t h a t  t h i s  i s  n o t  t h e  c a s e .  

C o r v u s  a l s o  i n d i c a t e s  t h a t  " f l y o v e r s "  were p e r m i t t e d  on 
E y r i n g ' s  L i t t l e  M o u n t a i n  t e s t ,  b u t  not d u r i n g  i t s  own. T h e  
A i r  Force r e s p o n d s  t h a t  E y r i n g  ( n o t  t h e  A i r  F o r c e )  c o n d u c t e d  
t h e  " f l y o v e r s , "  t h a t  C o r v u s  had  t h e  same o p t i o n ,  and t h a t  
C o r v u s  chose t h e  e l e v a t i o n  f o r  t h e  t e s t  a t  i t s  f a c i l i t y .  
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Moreover ,  i n  t h e  A i r  F o r c e ' s  e n g i n e e r i n g  j u d g m e n t ,  t h e  
e l e v a t i o n  d i d  n o t  d i s t o r t  t h e  r e s u l t s  o f  t h e  C o r v u s  t e s t .  

In v i e w  o f  t h e  f o r e g o i n g ,  w e  b e l i e v e  t h e  E y r i n g  tes ts ,  
a l t h o u g h  not  i d e n t i c a l ,  were c o m p a r a b l e  t o  t h e  C o r v u s  
t es t s .  T h e r e f o r e ,  t h o s e  t e s t s  d o  not a d v e r s e l y  r e f l e c t  on 
t h e  r e a s o n a b l e n e s s  o f  e i t h e r  t h e  t e s t  o f  t h e  C o r v u s  a n t e n n a  
o r  t h e  A i r  Fo rce ' s  d e f i n i t i o n  o f  i t s  n e e d s .  

C .  Award N o t w i t h s t a n d i n g  P r o t e s t :  

F i n a l l y ,  C o r v u s  p r o t e s t s  t h a t  t h e  A i r  Force v i o l a t e d  
DAR s 2-407.8 i n  making  an  award  d e s p i t e  i t s  p e n d i n g  
p r o t e s t .  A s  d i s c u s s e d  a b o v e ,  o u r  O f f i c e  c l o s e d  i t s  f i l e  
w i t h o u t  a c t i o n  b e c a u s e  t h e  A i r  Force had  a g r e e d  t o  t e s t  
C o r v u s '  a n t e n n a .  W h i l e  t h e  f i l e  may h a v e  been s u b j e c t  t o  
r e o p e n i n g  w i t h o u t  p r e j u d i c e ,  t h e r e  was n o t  an  a c t i v e  p r o t e s t  
o n  Augus t  3 ,  1 9 8 3 ,  a n d ,  c o n s e q u e n t l y ,  t h e  A i r  F o r c e  was 
e n t i t l e d  t o  make an  a w a r d .  I n  a n y  c a s e ,  w e  h a v e  h e l d  t h a t  
t h i s  t y p e  of p r o c e d u r a l  d e f i c i e n c y  does not a f f e c t  t h e  
v a l i d i t y  o f  an o t h e r w i s e  p r o p e r  award .  S q u i b b  V i t a t e k ,  
Inc . ,  8-208153,  Mar. 2 9 ,  1 9 8 3 ,  83-1 C.P.D. !I 320.  

C o r v u s '  p r o t e s t  is  d e n i e d .  
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